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Consideration 7 Outline

I.  Alternatives to the bargain theory

A.  In addition to promissory estoppel, there are three other alternatives to the bargain theory.


1.  Benefit/detriment theory (no longer the law).


2.  Moral obligation as consideration.


3.  Statutory exceptions to the bargain theory.

II.  Benefit/detriment as consideration

A.  The benefit/detriment theory of consideration is an old approach to consideration and is no longer the law.  

B. The theory: there consideration for a promise if the promisee incurred a legal detriment, or the promisor received a legal benefit in exchange for the promise.  

1. A promisee incurs a legal detriment whenever the promisee agrees not to do something he or she has a legal right to do. 

2. The promisor receives a legal benefit that the promisor receive, in exchange for his or her promise, a promise or performance which the promisee is not legally bound to provide

C.  The benefit/detriment theory of consideration leads to the conclusion that there is consideration in those cases in which we have good policy grounds for holding there is no consideration.

III.  Moral obligation as consideration

A.  Courts sometimes hold that there is consideration for a promise made in the acknowledgement of a moral obligation arising from an act prior to the promise.  

1.  There is no clear pattern, or general rule, as to when a court will find consideration in this way.  

IV. Statutory exceptions to the bargain theory

A.  States have passed a variety of statutes which create exceptions to the bargain theory requirements for consideration.  
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